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INTRODUCTION  

Capital punishment or the death penalty is a legal process whereby a person is put to death by the 

state as a punishment for a crime. The judicial decree that someone be punished in this manner is a 

death sentence, while the actual process of killing the person is an execution. The term capital 

originates from the Latin capitals, literally "regarding the head" (referring to execution by 

beheading). 
 

Currently 58 nations actively practise capital punishment, 98 countries have abolished it de jure for 

all crime, 7 have abolished it for ordinary crimes only (maintain it for special circumstances such as 

war crimes), and 35 have abolished it de facto (have not used it for at least ten years and/or are 

under moratorium). Amnesty International considers most countries abolitionist, overall, the 

organization considers 140 countries to be abolitionist in law or practice. About 90% of all 

executions in the world take place in Asia.  
 

Theories of Punishment  

The object of punishment must not be wreak vengeance but so to reform the criminal as to prevent 

him from further crime. There are different theories of punishment, which are discussed below: 
 

1. Preventive theory of punishment :  

It aims to prevent a repetition of the offence by the offenders by imposition of such venalities as 

imprisonment death & exile. Punishment in this sense is preventive or disabling. it is now 

generally recognized that with the advance of civilization, death penalty has become 

incongruous.  
 

2. Retributive theory of punishment  

The view of the great philosophers in the past had been that punishment should be based on the 

principle of retribution. The theory stems from the Mosaic law of "a tooth for a tooth and eye for 

an eye". The principle of "tooth for a tooth and eye for an eye" is regarded by all as a relic of the 

past. It is barbarous form of punishment and betrayms and utter ignorance of the cause of crime.  
 

3. Deterrence theory of punishment  

Latter view of the legislators with regard to punishment veered round the principle of 

deterrence. This is based on the idea that infliction of severe punishment on wrongdoer shall 

serve as a check on others. It however fails to achieve the end in view.  
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4. Denunciatory theory of punishment  

The denunciatory theory of punishment is only a different shade of the retributive theory. 

According to Lord Denning the ultimate justification of any punishment is not that it is a 

deterrent but there is that some crimes are so outrageous that society insists on adequate 

punishment, because the wrongdoer deserves it.  

 

5. Reformative theory of punishment : 

This leads us to the theory of reformation. The aim of criminology is to reform the criminal so 

that he may prove useful to the society. Crime is the malady and the aim of every punishment 

should be the reclamation of the offender by prescribing proper treatment. As observed by Victor 

Hugu, "we should look upon crimes as a disease. Evil will be treated in charity instead of anger. 

The change will be simple and sublime. The cross shall dislay the scaffold." The message of 

Mahatma Gandhi : "Hate the sin and not the sinner" should always guide the reformer in 

adopting a judicious penal policy.  

 

Meaning of death penalty  

Death sentence is the ultimate punishment it brings the end of the person. No punishment can be 

more severe than the death sentence. The aim of punishment has varied with the passage of time.  

 

In India Under British Rule   

The ancient law of crimes in India provided death sentences for quite a good no. of offences. The 

Indian epics, viz. the Manabharata and the Ramayana also contain references about the offender 

being punished with 'vadhanand' which meant amputating the criminals to death are known to have 

existed which included changing and imprisonment of the offender. 

Justifying the retention of D.P. King Dymatsena, in Mahabharata. observed. If the offenders were 

leniently let off crimes were bound to multiply." He pleaded that true ahimsa lay in the execution of 

unworthy person and therefore, execution of unwanted criminals was perfectly justified. His con 

satyaketu, however, protested against the mass scale execution and warned his father that 

destruction of human life can never be justified on any ground. But Dyumatsena ignored between 

virtue and vice must not disappar and vicious elements must be eliminated from society.  

 

Method  

Main article : List of methods of capital punishment.  

The following methods of execution permitted for use in 2010.  

 Beheading (Saudi Arabia, Qatar) 

 Electric chair (as an option in Alabama, Tennessee, Virginia, South Carolina, Florida, Oklahoma 

and Kentucky in the USA) 

 Gas chamber (California, Missouri and Arizona in the USA) 
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 Hanging (Afghanistan, Iran, Iraq, Japan, Mongolia, Malaysia, Pakistan, Palestinian National 

Authority, Lebanon, Yemen, Egypt, India, Myanmar, Singapore, Sri Lanka, Syria, Zimbabwe, South 

Korea, Malawi, Liberia, Chad, Washington in the USA) 

 Lethai injection (Gaatemala, Thailand, the People's Republic of China, Vietnam, all statesd in the 

USA that are using capital punishment) 

  Shooting (the People's Republic of China, Republic of China, Vietnam, Belarus, Lebanon, Cuba, 

Grenada, North Korea, Indonesia, Yemen and Oklahoma in the USA) 

 

STATUTARY PROVISIONS REGARDING DETH PENALTY UNDER CRIMINAL LAW 

Death Penalty may be awarded on the offender in the following cases only  

 

1 Sec. 121 Waging, or attempting to wage war, or abating waging of war against the 
govt. of India. 

2 Sec. 194 giving or fabricating false evidence upon which an innocent person suffers 
death. 

3 Sec. 302 Murder. 

4 Sec. 303 Death caused by a life convict prisoner. 

5 Sec. 305. Abatement of suicide of a minor or insane or intoxicated person.  

6 Sec., 307. Attempt to murder by a person under sentence of imprisonment for life if 
hurt is caused. 

7 Sec. 396 Dacoity accompanied with murder.  

 

Statutory provisions under I.P.C. 

The I.P.C. provides death penalty in three distinct patterns. Sec. 303 is the only offence in whole 

Penal code for which death penalty is the sole form of punishment. But in Mitthu vs. State of 

Punjab.1 The Supreme Court has held that sec. 303 providing mandatory death penalty, is 

unconstitutional as it violates Art. 14 & 21 of the constitution, sec. 121 & 302 follows the second 

pattern where the death penalty is with only on one alternative, i.e. life imprisonment.  

 

Provisions under the code of criminal procedure – 1973  

The code of criminal procedure 1973 provides for suspension, remission or commutation of the 

sentences under section 42, 431 & sec. 432 vest the executive with the power to suspend or remit 

the sentence while sec 433 rests the executive with the powers to commute the sentence Under 

section 432, the appropriate govt. is empowered suspend or remit whole or any part of the 

punishment imposed on any person convicted of an offence with or without any conditions attached 

to such suspension or remission. The condition on which the sentence is suspended or remitted may 

be one to be fulfilled by the person in whose favors the sentence has been suspended, or remitted or 

                                                           
1  The Supreme Court has struck down this section of the penal code at un constitutional Mitthu vs. State of 

Punjab, A.I.R. 1993 S.C 473. 
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one independent of his will if the govt. finds that the condition on which a sentence was remitted or 

suspended is not fulfilled, it may cancel the suspension or remission. The appropriate govt. under 

this section is also empowered to make rules or issue directions as to the suspension of sentences 

and the conditions on which petitions should be presented and dealt with. Sec. 433 of the code 

empowers the appropriate govt. to commute the sentence of the person convicted of an offence. 

These. specifies as to what type of sentence should be commuted to what extend. Under this 

section, death sentence imposed on person may be commuted to any other punishment provides by 

the penal code.  
 

CONSTITUTIONALITY OF DEATH PENALTY  

Article 72 of the Constitution confers power on the president "to grant pardons, reproves, respites or 

remissions of punishment, or to suspend, remit or commute the sentence of any person convicted of 

an offence in the following cases:  

a) In all the case where the punishment or sentence is by court Martial ;  

b) In all cases where the punishment or sentence is for an offence against any law relating to a 

matter to which the executive powers of the Union of India extend ;  

c) In all cases where the sentence is a sentence of death.  
 

In Bachan Singh's2  case it was categorically opined by the apex court, it is not possible to held that 

the provision of death penalty as an alternative punishment for murder, in sec. 302, Penal code is 

unreasonable and not in public interest. The impugned provision in sec 302, violates neighter the 

letter nor the ethos of Article 19. (para 132). Sarkaria J. delivered the judgment for majority 

discussed all these issues at length, and the Supreme Court, with the majority of 4:1 rejected the 

challenges to the constitutionality of Sec. 302 I.P.C.  
 

Judicial Approach :   

The magistracy has more often than not, used section 354 (3) of the code of criminal procedure to 

justify its stand either in support of or against capital punishment. 

It must, however, be noted that what appears to one judge as extenuating circumstances justifying 

communication of death sentence to that of life-imprisonment, may not be necessarily so with other 

judge, this  in Kunju Kunju Janardhanam vs. state of Andhra Pradesh.3, the accused, infatuated by 

the charm of village girl, committed brutal murder of his innocent wife and his two minor sons while 

they were asleep in dead night. The girl, on her part, had warned the accused through her letter not 

to destroy his happy family life by the illicit intimacy, but the accused paid no heed and chose to 

commit triple murder with extreme depravity. Although the majority by 2:1 commuted death 

sentence to that of imprisonment for life, Mr. Justice A.P. Sen in this disenting judgment disagreed 

with the majority and observed.4 

 
                                                           
  
3  Criminal Appeal No. 511 of 1978 disposed of alongwith Rajendra Prasad's case (AIR 1979 S.C. 916) 
4  Criminal appeal no. 511 of 1978 disposed of alongwith Rajendra Prasad case AIR 1979 SC 916 at p. 962. 
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"The accused who acted as a monster, did not even spare his two innocent minor children in order to 

get rid of his wife and issues through her ; if death sentence was not to awarded in case like this I do 

not see the type of offences which call for death sentence."  

The Supreme Court reiterated its approval for death sentence once again in its decision in Chopra 

Children murder cases.5 In this case the accused Kuljeet Singh alias Ranga along with one Jasbir 

Singh alias billa committed gruesome murder of two teenage children Gita Chopra and her brother 

Sanjay Chopra in a professional manner and was sentenced to death by Additional District Judge, 

Delhi. The High Court confirmed the conviction and death sentence whereupon appellant moved in 

appeal to Supreme Court. Dismissing the appeal, the Supreme Court upheld the conviction and 

sentence of the accused on theground that the murder was preplanned, cold-blooded and 

committed in most brutal manner, hence there were no extenuating circumstances warranting 

mitigation of sentence. 

 

Doctrine of rarest of Rare case  

Whether a case falls under the category of rarest of rare cases or not, for that matter the apex court 

laid down a few principles for deciding the question of sentence, one of the very important principles 

is regarding aggravating and mitigating circumstances. Court opined that while deciding the question 

of sentence, a balance sheet of aggravating and mitigating circumstances in that particular case has 

to be drawn. Full weight age should be given to the mitigating circumstances and even after that if 

the court feels that justice will not be done if any punishment less than the death sentence is 

awarded, then and then only death sentence should be imposed.  

 

In Macchi Singh Vs. State Punjab the court laid down :  

"In the order to apply these guidelines inter-alia the following questions may be asked and 

answered:  

a) Is there something uncommon about the crime, which renders sentence of imprisonment for life 

inadequate and calls for a death sentence ?  

b) Are there circumstances of the crime such that there is no alternative but to impose death 

sentence even after according maximum weight age to the mitigating circumstances which speak 

in favors of the offenders ? 
 

Death penalty maximum weight age to the mitigating circumstances which speak in favors of the 

offenders ?  

Death penalty is awarded to the accused who commits the heinous crime and comes under the 

category of rarest of rare cases. 

 

CONCLUSION AND SUGGESTION 

THE DEATH PENALTY MUST GO  

"God alone can take life, because he only gives it". Bombay law journal, 1964 p. 1954. 

                                                           
5  KJuljeet Singh Alias Ranga vs. U.O.I., AIR 1981 SC 1572 
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Since the founding of the Indian Constitution five decades ago, public awareness of problem with the 

death penalty and prevailing international legal standards has evolved significantly. In dozens of 

countries, democratic governments in the course conducting a major review of their national 

constitutions have decided to curtail, if not abolish, the death penalty. In national systems and as a 

matter of international law, it is increasingly recognized that the death penalty. In national systems 

and as a matter of international law, it is increasingly recognized that the death penalty has no place 

in a democratic and civilized society. According to the United Nations Special Reporters on Extra, 

judicial, Summary or Arbitrary Executions, "While capital punishment has not yet been prohibited 

under international law, various United Nations human rights organs and bodies have, on several 

occasions, reaffirmed the growing international consensus in favour of the abolition of the death 

penalty". Similarly, the United Nations High Commissioner for Human Rights Commented. "While the 

death penalty is yet to be banned under international law, the trend towards this goal is obvious. The 

adoption in 1989 of the Second Optional Protocol to the International Covenant on Civil and Political 

Rights aiming at the abolition of the death penalty was a clear recognition by the international 

community of the need to eliminate the use of capital punishment, totally and globally. The 

desirability of the total abolition of the capital punishment has also been reaffirmed on repeated 

occasions by various United Nation bodies and organs." In accordance with these international 

developments, the National Commission to Review the Working of the Constitution in India should 

propose abolishing the death penalty, and, in the alternative, adopting strict and explicit standards 

which comply with the emergent international consensus towards minimization of the death 

penalty's arms pending its eventual abolition. 

 

These International standards have corresponded with significant developments in national 

practices, despite countries such as India not yet following the progressive trend. The most recent 

UN statistics show that, as of 1 December 1998, 107 States had become abolitionist, either in law or 

practice. Since then, at least seven more States have abolished the death penalty, bringing the total 

to an all time high of 114.  

 

The Supreme Court upheld the constitutionality of the death penalty in Jagmohan Singh v. State of 

U.P.6, but in so doing, articulated a standard which gave rise to an understanding that the death 

penalty should be a narrow exception, not the rule, in sentencing.  

 

In Bachan Singh V. State of Punjab,7 the court announced important limitations on the death penalty 

thus solidifying the so-called "rarest of rare" doctrine. Several factors determine whether a case 

should be considered the "rarest of rare" including the manner of commission of the crime, motive, 

anti-social or socially abhorrent nature of the crime, and magnitude of the crime and the personality 

of the victim. 

                                                           
6  AIR 1973 SC 947 
7  AIR 1980 SC 998  
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SUGGESTIONS   

I will assume a situation where the offender has committed the gravest, his conviction shows no 

infirmity, all constitutional safeguards have been respected, there are no mitigating factors for his 

punishment (youth, first offence, delay in execution, etc.) and the offender fits the case for the 

highest possible punishment in a penal system. 

 

I will assume a situation where the offender has committed the gravest his conviction shows no 

infirmity, all constitutional safeguards have been respected, there are no mitigating factors for his 

punishment (youth, first offence, delay in execution, etc.), and the offender fits the case for the 

highest possible punishment in a penal system. I argue that in a case fit for the highest possible 

punishment that punishment should no be death because a state that respects life as being 

sacrosanct should not lawfully murder, however grave the offence and circumstance surrounding it 

may be. It is, indeed, a moral question as to whether he state should adopt the feeling of vengeance 

that a society or a victim may feel for the offender. Even though the society may be abhorrent to the 

criminal and want him to die, ethically, I think it is not for the state to assume feelings of retribution 

and vengeance and commit an act that it regards as a crime.  

 

Ethically, I think it is not for the state to assume feeling of retribution & vengeance & commit an act 

that it regards as a crime.  
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